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I70 HUTCHINS' EXECUTOR V. GEORGE, it at. 

Court of Chancery of New Jersey. 
HUTCHINS' EXECUTOR v. GEORGE, ET AL. 

A bequest for the distribution of books, in which the author describes the system 
by which the land owners of the countiy hold the title to their lands, as robbery, is 
not such a charity as the courts will enforce. 

A bequest of a fund to perpetuate an useful library is valid, even if the library 
is composed of a certain class of books, provided they will enlighten and improve 
mankind. 

Jackson v. Phillips, 14 Allen 539, dissented from. 

Bill for the construction of a will. 

Mr. George A. Vroom, for complainant. 
Mr. George T. Woodhull, for Henry George, a defendant. 
Mr. Schuyler C. Woodhull, for Mary Hutchins, a defendant 
Mr. C. V. D.Joline, for James Hutchins, a defendant. 

Bird, V. C. May 21, 1888. William S. Braddcck, the 
executor of the last will and testament of George Hutchins, 
deceased, by his bill, asks for the construction of the will of 
the said deceased. The will first makes provision for the wife 
of the testator, and makes other disposition of a small amount 
of his property, and then, and lastly, makes the provision for 
the construction of which this bill filed : — 

" Lastly. All the rest and residue of my estate of any 
and every form, kind and description whatsoever, I hereby 
give, devise and bequeath, under the name of ' The Hutchins 
Fund,' to Henry George, the well-known author of ' Progress 
and Poverty,' his heirs, executors and administrators, in sacred 
trust for the express purpose of ' spreading the light ' on social 
and political liberty and justice in these United States of 
America, by means of the gratuitous, wise, efficient and econo- 
mically conducted distribution all over the land, of said 
George's publication on the all important land question and 
cognate subjects, including his ' Progress and Poverty,' his 
replies to the criticism thereon, his ' Problems of the Times,' 
and any other of his books and pamphlets which he may think 
it wise and proper to gratuitously distribute in this country ; 
provided, first, that the said George, his heirs, executors and 
administrators, shall regularly furnish true annual reports of 
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the management and disbursements of the said ' Hutchins 
Fund ' to the paper called ' The Irish World and the Ameri- 
can Industrial Liberator,' or its acknowledged successor, and 
shall also annually mail, or otherwise send, a copy of said paper, 
containing such annual reports, to each of the following per- 
sons, to wit: my aforementioned wife, Mary Hutchins, now of 
this place ; William S. Wood, now of Parker, County of Ran- 
dolph, State of Indiana; and James Hutchins, now of Selma, 
County of Delaware and State of Indiana ; and provided, 
second, that said George, his heirs, executors and administra- 
tors, shall cause to be inserted or printed opposite the title 
page of every free copy of his books distributed by means of 
this fund, this my solemn request, virtually, to wit : that each 
recipient shall read it and then circulate it among such neigh- 
bors or other persons, as in his best judgment, will make the 
best use of it." 

The bill shows that the executor had been warned by the 
heirs at law, and next of kin of the said testator, that the said 
bequest is void, and that he will not be justified in atttempting 
to comply with the provisions of the will respecting it. He 
prays, therefore, for the court to declare whether or not such 
gift, in trust, of the residue, is legal and valid, and whether it 
will be enforced in a court of equity or not ; and whether, 
under the terms of the will, he is authorized to make sale of 
the real estate mentioned therein ; and whether the said Mary 
Hutchins, the widow, is entitled to dower in the real estate; 
and fourth, whether or not, if the said gift to the said Henry 
George be declared invalid, the said testator died intestate as 
to the said residue, and in that case, how shall the said resi' 
due be distributed ; and in case the said residuary clause be 
declared invalid, whether or not the said executor is authorized 
to sell the real estate, and if so, as to the disposition of the 
proceeds thereof; and whether one-third of the proceeds of 
the sale shall be considered as personal estate and be dis- 
tributed as such. 

The defendants, Mary Hutchins, the widow, and George 
Hutchins, one of the legatees, insist that the said residuary 
clause is invalid, and therefore cannot be enforced ; first, they 
insist that it is not a charitable bequest, within the meaning of 
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the term as understood by all text writers and judges who 
ever have had occasion to pass thereupon. Much reliance is 
placed upon the Statute 43 Elizabeth, chapter 4, by the defend- 
ants. They urge that every adjudication, since that time, has 
gone upon the theory that nothing will be supported, of the 
character named, which is not clearly and indisputably, a 
charity. 

It is said that this was the view presented by Chief Justice 
Marshall, in Baptist Association v. Hart, (18 19,) 4 Wheat. 
(17 U. S.) 1, in which he says: "We have no trace in any 
book, of any attempt in the Court of Chancery, anterior to the 
statute, to enforce one of these vague bequests for charitable 
uses." 

Notwithstanding this eminent authority, the opinion of the 
court in Vtdalv. Girard, (1824,) 2 How. (43 U. S.) 126, 194, 
seems to establish the fact, that the Court of Chancery had such 
power and exercised it before the Act referred to was passed ; 
and it is insisted that whether or not the said Statute be en- 
forced in New Jersey, the spirit and intent thereof prevails ; 
Thompson v. Nortis, (1869,) 5 C. E. Green, 522. And to sup- 
port this, Story's Equity, § 1 155, is cited. 

What is a charity ? Since it often happens that definitions 
are framed from and for particular cases, I will not attempt 
defining it ; but will be content with the views of others, of 
great experience and learning, and which are relied upon by 
counsel for defendants. Perry on Trusts, § 709, is cited, where 
the learned editor says : " Charity has obtained a significance 
in law, and courts do not uphold or administer trusts for par- 
ticular purposes which are not charitable, within the meaning 
of the law." Mr. Story adds ; " A bequest may, in an en- 
larged sense, be charitable, and not within the purview of the 
statute." Another authority, it is said, writes : " Such char- 
itable bequests only as are within the letter and spirit of the 
statute" are sustained; citing Story, §§ 1155, 1158, 1164; 
Kendall v. Granger, (1842,) 5 Beav.300; Williams v. Williams, 
(1853.) 8 N. Y. 547; Brown v. Yeale, (1791,) 7 Ves. Jun. 50, 
note ; Owens v. Missionary Society, (1856,) 14 N. Y. 397, 403. 

Again, it is said that all of the purposes to which any chari- 
table bequest can be made, may be classified under those 
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which are ecclesiastical, educational or eleemosynary : Atty- 
Gen. v. Calvert, (1857,) 23 Beav. 258. And it is claimed that 
the gift which we are now considering, cannot be brought 
within either of these classifications ; for, it is said, that in no 
sense does the gift in question have a tendency to benefit or 
to improve mankind, being in no sense a school of learning 
to educate mankind. The claim further is, that there must be 
an indubitable benefit, a tendency to humanize, to elevate and 
to improve mankind, before a gift of this nature can be declared 
valid or enforced by the courts. 

It is said further that in Brown v. Pancoast, (1881,) 7 Stew. 
Eq. 321, Chancellor Runyon said that a gift by the testator 
for the purpose of creating a fund, the income of which should 
be devoted to the purchase of books in founding a useful libra- 
ry, was charitable. Counsel says, with respect to this, " In- 
contestibly, this was a good bequest, and should be enforced;" 
but says : " Far different is the purpose under consideration ; 
here the bequest is to spread light on the land question, by 
purchasing and distributing books written by the trustee, on 
that question. And it is a bequest for spreading abroad a 
man's theories on the question of land tenures and their 
abuses and cognate subjects." 

A bequest, then, of a fund to perpetuate a useful library is 
good. The bequest under consideration, is to spread the light 
on the land question; in other words, on the question as to who 
shall hold the title to lands, or how that title shall be held, or 
for whose benefit. Now, if the gift to establish a library, with- 
out classification of the books, or without reference to their 
character (except that they be useful), would be good, certain- 
ly a gift to establish a library, to be composed of a certain class 
of books, or of books upon certain subjects, would be good 
also. Would not a gift for the purpose of founding an institu- 
tion to publish the works of Newton, or of Bacon, or of Mil- 
ton, or of Shakespeare, or of Edwards, or of Bancroft, or of 
Irving, or of McCosh, or Webster, or Marshall, be good ? In- 
contestibly so. If not, then I do not see how we can sustain 
the numerous gifts to the Bible Society, within the control of 
various denominations of Christians, in this country. But if I 
am right in this, then it must follow, that a gift to circulate 
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any portion of these works or any one of them, would also be 
lawful. And look to high authority. 

There can be no doubt that the circulation of one book may 
be the object of a testator's bounty. A testatrix provided that 
the residue of her estate should be applied towards the print- 
ing, publishing and propagation of the sacred writings of the 
late Joanna Southcote. The heir filed a bill, alleging that the 
gift for such purpose was either void in law, on the ground 
that the writings were of a blasphemous and profane charac- 
ter, or that the trust so declared was for the propagation of 
doctrines subversive to the Christian religion. It seems that 
Joanna Southcote taught in her books, that she was with child 
by the Holy Ghost, and that a second Messiah was about to 
be born of her body. In speaking of her, Sir John Romilly, 
Master of the Rolls, said : " In the history of her life, her per- 
sonal disputations and conversations with the devil, her prophe- 
cies and her intercommunings with the spiritual world, I have 
found much that, in my opinion, is very foolish, but nothing 
which is likely to make persons who read them, either im- 
moral or irreligious." Again, he says : " I cannot say that the 
bequest of a testator to publish and propagate works, in sup- 
port of the Christian religion, is a charitable bequest, and, at 
the same time, say that if another testator should select, for 
this purpose, some three or four authors, whose works will, in 
his opinion, produce that effect, such a bequest thereupon 
ceases to be charitable. Neither can I do so if the testator 
should select one single author." The bequest was sustained. 
Thornton v. Howe, (1862,) 31 Beav. 14. 

If it be so that a bequest for the distribution of the works of 
Joanna Southcote, or of the Bible, by an institution founded 
for that purpose, is valid, then it is clear that a bequest for any 
other single and definite purpose, which will, if carried out, 
have a tendency to enlighten or improve mankind with respect 
to a given subject or theory, such gift must also be valid, as a 
charity, and can be enforced by the courts. It will be noted 
that I say to enlighten or to improve mankind. And it is not 
necessary that I should more particularly define the object to 
be had in view in every such discussion. Certainly if the pur- 
pose of the testator was to disseminate doctrines immoral in 
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their character, tendency or influence, they could not be called 
charitable, in any sense ; nor could they, in any sense, be said 
to elevate or improve mankind. I cannot but add that it is 
not the individual judgment which is to be the guide in every 
such case, for manifestly that may be regarded as hostile to the 
public welfare, by one individual, which, by another, would be 
deemed most useful or beneficial. 

This assertion is founded upon what we are taught in all 
the pages of history. It is everywhere written that the efforts 
of enlightened individuals upon one hand, to break through the 
clouds of darkness and of ignorance, or to overcome oppression 
and resistance, have, upon the other hand, been as stoutly oppos- 
ed, if not by persons equally intelligent, yet by persons enjoying 
the benefits and advantages which came to them from the ex- 
isting condition of things, and placed them in positions of su- 
premacy, or of happiness above their fellows. Suffice it to say 
that our own national history had its origin in this great truth, 
and gives us numerous illustrations of the inestimable value 
of it. 

Now with these suggestions as to the law, and as to the fun- 
damental principles which should control, let us see what it is 
which the testator in the case before us, desires to disseminate. 
A few quotations from the books which have been offered in 
evidence are essential, and a few will suffice ; those which been 
presented by counsel for the defense, I will give. Chapter i of 
Book 7, in the work on Progress and Poverty, the author heads 
with the phrase, "The injustice of private property in land." 
Among many of his declarations in that chapter, he says : 
" There is, in nature, no such thing as a fee simple in land. 
There is, on earth, no power which can rightfully make a grant 
of exclusive ownership in land. If all existing men were to 
unite to grant away their equal rights, they could not grant 
away the right of those who followed them. For what are 
we but tenants for a day ? * * * Let the parchments be ever 
so many, or possession ever so long, natural justice can recog- 
nize no right, in one man, to the possession and enjoyment of 
land, that is not equally the right of all his fellows. Though 
his titles have been acquiesced in by generation after genera- 
tion, to the landed estates of the Duke of Westminster, the 



176 HUTCHINS' EXECUTOR V. GEORGE, ft a/. 

poorest child that is born in London, to-day, has as much right 
as his eldest son. Though the sovereign people of the State 
of New York consent to the landed possessions of the Astors, 
the puniest infant that comes wailing into the world in the 
squalidest room of the most miserable tenement house, be- 
comes at that moment seised of an equal right with the mill- 
ionaires, and it is robbed, if the right is denied. * * * The 
wide spreading social evils which everywhere oppress men, 
and, amid an advancing civilization, spring from a great 
primary wrong — -the appropriation as the exclusive property of 
some men, of the land on which and from which all must live. 

* * * As for the deduction of a complete and exclusive indi- 
vidual right to land, from priority of occupation, that is, if pos- 
sible, the most absurd ground on which land ownership can be 
defended. Priority of occupation gives exclusive and perpetual 
title to the surface of a globe on which, in the order of nature, 
countless generations succeed each other. Had the men of 
the last generation any better right to the use of this world, 
than we of this ? or the men of a hundred years ago ? or of a 
thousand years ago ?" 

The title of chapter 3, suggests the contents of it, namely r 
" Claim of land owners to compensation." " The truth is, and 
from this truth there can be no escape, that there is and can be 
no just title to exclusive possession of the soil, and that private 
property in land is a bold, bare, enormous wrong, like that of 
chattel slavery. * * * The examination, through which we 
have passed, has proved conclusively that private property in 
land cannot be justified on the ground of utility — that, on the 
contrary, it is the great cause to which are to be traced the 
poverty, misery and degradation, the social disease and politi- 
cal weakness, which are showing themselves so menacingly 
amid advancing civilization. Expediency, therefore, joins jus- 
tice, in demanding that we abolish it. The land of Ireland, the 
land of every country, belongs to the people of that country. 

* * * The common right to land has everywhere been pri- 
marily recognized, and private ownership has nowhere grown 
up, save as the result of usurpation. * * * Historically, as 
ethically, private property in land is robbery. It nowhere 
springs from contract ; it nowhere can be traced to perceptions 
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of justice or expediency ; it has everywhere had its birth in 
war and conquest, and in the selfishness, which the cunning 
have made, of superstition and law." 

In his work on Social Problems, Henry George says : " The 
more we examine, the more clearly we see that public misfor- 
tunes and corruptions of government do spring from neglect or 
contempt of the natural rights of man. * * * The institution 
of public debts, like the institution of private property in land, 
rests upon the preposterous assumption, that one generation 
may bind another generation. If a man were to come to me 
and say: ' Here is a promissory note which your great-grand- 
father gave to my great-grandfather, and which you will oblige 
me by paying,' I would laugh at him, and tell him that if he 
wanted to collect his note, he had better hunt up the man who 
gave it ; that I had nothing to do with my great-grandfather's 
promises. And if he were to insist upon payment, and to call 
my attention to the terms of the bond, in which my great- 
grandfather expressly stipulated with his great-grandfather that 
I should pay him, I would only laugh the more, and be more 
certain that he was a lunatic. To such a demand, any one of 
us would reply in effect, ' My great-grandfather was evidently 
a knave or a joker, and your great-grandfather was certainly a 
fool, which quality you certainly have inherited, if you expect 
me to pay the money because my great-grandfather promised 
that I should do so. He might as well have given your great- 
grandfather a draft upon Adam, or a check upon the First 
National Bank of the Moon.' * * * While, as for the great 
national debts of the world, incurred as they have been for pur- 
poses of tyranny and war, it is impossible to see in them any- 
thing but evil. Of these great national debts, that of the 
United States will best bear examination ; but it is no excep- 
tion." 

Some observations seem to be necessary, in order to under- 
stand the full measure of the subject we are dealing with. The 
sentiments or expressions, which I have above recited, are 
leveled at the foundation of laws and customs, as they have 
existed for many centuries, wherever civilization has had the 
slightest foothold ; are leveled at principles which in all ages, 
where men have been at all enlightened and made progress 
Vol. XXXVII.— 12 
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from barbarism, have been fostered, as among the foremost in- 
centives to human action ; and at principles, which have, dur- 
ing all the period named, been regarded as the very bulwarks 
of freedom and stability among the nations of the earth. In- 
deed, in one sentence, it may be said, that nothing, excepting 
only the Gospel, has done so much towards lifting man from 
the degrading superstition and slavery of heathenism, as the 
possibility, by generous effort, of acquiring a certain foothold 
upon the soil, which, if he improves, shall be his own and shall 
descend as an inheritance to his posterity, or shall be disposed 
of according to the owner's will and pleasure. But our author, 
by a stroke of the pen, or an act of legislation, would sweep 
away every thought, or sentiment, or link, which binds indi- 
viduals to locality, to home, to society, or to government, and 
send him adrift without rudder, or sail, or guiding' star, or bea- 
con light, or a tent to shelter, or a cabin for himself or his little 
ones. 

Take away this inducement to labor, that is, say to the hun- 
gry, " You have no more right to plow and to sow a given 
tract of land than any other of the millions who tread the earth ; 
and if you do plow and sow and cultivate, another has the same 
right to reap, or if you do these things and die before you 
have gathered, strangers may enter and reap, and your chil- 
dren, for whom you have wrought, may go crying for bread ;" 
say to those who go a step beyond, and waste the energies of 
a life-time in improving the soil, in erecting comfortable dwell- 
ings and barns, that another has equal claim not only to the 
soil itself, but to all that has been put upon it for its adorn- 
ment, and that even the distress of advanced years and the ne- 
cessities of a growing household, will not protect the pos- 
sessor, nor insure his posterity in a title thereto ; then indeed 
will the sweet, reviving, life-giving sunshine of our present 
civilization disappear more rapidly than did the Roman, at the 
appearance of the Goths and Vandals. 

The laws, the customs, the institutions, amid which we have 
been brought up, and which have shed that influence which we 
regard as hallowed or sacred, upon us, have so influenced us 
that we cannot look at this subject in any other light than above 
expressed. These laws, customs and institutions may stand 
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upon a false foundation, and may shed a false or misleading 
light; but to ignore the fact of their influence, or the fact of 
their existence, cannot be conceived of for one moment, and 
much less are we inclined to reject and overthrow them, when 
we consider that they have been sanctioned and maintained by 
the judgment, the labor and the skill of the best and wisest of 
men, which the past generations have produced. 

But the importance of the subject warrants another observa- 
tion : Suppose the theories of our author should prevail, and 
the determination be to resolve society into its original ele- 
mentary or first principles ; what is to be done with the billions 
of dollars of improvements, which now beautify and adorn the 
earth? Who would be entitled to them? Could another, 
who had spent neither a moment of time nor a dollar in their 
construction, say to the Astors or the Vanderbilts, that he had 
an equal claim to such improvements with them ? Could the 
tramp say to the day laborer who, by dint of industry, had pro- 
cured for himself the title to a lot and erected thereon a dwell- 
ing for himself and family, that that was as much his domin- 
ion and inheritance? And if such difficulties as these were to 
be securely removed or overcome, and the wide world lay open 
before all men equally, and all the laws on the subject of titles 
were abolished, and it were to be considered that each man, 
woman and child had an equal right to the whole and to every 
part, with all the other millions of inhabitants, what then would 
the order of affairs be? Or what then would be the sequence 
of the first demonstration ? Indeed, it may be, there would be 
no human effort. Perhaps, if there was no such thing as a 
holding, as a title, as a tenure, there would be no labor ex- 
pended. The whole social system thus transformed, if not 
deformed, and the self-imposed edict that no one had any right 
to the soil under his feet, except during the momentary occu- 
pation, have we not then a picture of what would ensue, in 
the mighty hordes that roamed over Asia nearly 2,000 years 
ago? 

While these suggestions show us the extent and importance 
of the discussion, they do not seem to terminate the discus- 
sion. I have said this question is not to be determined by the 
judgment of a single individual, nor of a single court, com- 
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posed of many individuals ; but it is to be determined by the 
true reason or spirit of law, as it has been declared and upheld 
for long periods of time. And the law, as I have shown, for 
many centuries, has acknowledged and sustained the right of 
individuals, to hold title to lands, to dispose of those tides at 
their own will and pleasure, and upon their death, if not other- 
wise disposed of, said lands to descend to their heirs at law. 

It is said, however, that while this is a historical fact, it is 
nevertheless only the semblance of a right, and has nothing to 
commend it, but the veneration which we pay to antiquity. It 
is urged that this great fallacy, like many others, is doomed 
to vanish before the light of true inquiry. It is also claimed 
that, oftentimes, the greater the wrong, the more deep-rooted 
and irresistible does it become ; and that what has been grow- 
ing for ages, and winning the admiration of men, because it 
fostered their greed and pampered their vices and sustained 
their indulgences, will take ages to remove. It is claimed that 
these vices and indulgences, and this greed of mankind, have 
imposed the fetters which now enslave and degrade the mill- 
ions of earth. This, of course, is upon the theory that our 
habits of thought have been such, that we are at present unable 
to distinguish the truth trom error. Nor have any of the en- 
lightened men in former ages, been protected by their nearer 
approach to the point of departure, from falling under the same 
hallucination. 

But the process of a proper mental training must be begun. 
The alphabet and spelling book of a new departure must be 
learned. This, although the work of time, it may be of ages, 
the beginning cannot be postponed. Illustrations, we are as- 
sured, may be had. The ignorance of the people during the 
feudal ages, and the hardships which they endured and sub- 
mitted to, at the hands of their chiefs, although few in number, 
were not removed nor overcome until generation after genera- 
tion had gone down in the mighty struggle for freedom from 
that bondage which was gross in its character, debasing in its 
influences, and demoralizing upon the whole body politic. 
Century after century were human beings held in worse bond- 
age still, and sold like chattels in the public markets ; and to 
remove this blight upon civilization, the discussion, although 
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feeble in its inception, waxed warmer and warmer, throughout 
the ages, until horrid war came to the front and marked an era 
of unexampled devastation and blood. 

The brief glance, above given, shows us that the revolution 
contemplated, involves every moral, social, political and econ- 
omical problem ; and that the only hindrance to its triumph is 
said to be the ignorance, prejudice or selfishness of the rulers, 
sages and philosophers of the present age. While it is both 
difficult and unpleasant to believe, that our moral capacitiesare 
so blunted or blinded as is indicated, that nothing but another 
deluge can regenerate mankind, yet in this undertaking we 
have no concern in that direction, any farther than to survey 
the plan designed and declared to be a mark of safety for the 
people, as against all social, political and economical ills. With 
this to guide us, I conceive the extent of our duty to be, to 
declare whether or not it is within the pale of the law, for the 
testator to undertake, by the means indicated, the work of ac- 
complishing such a revolution. 

And this brings me to the last and most serious view of this 
branch of the subject. Notwithstanding the practical working 
out of this problem, by our author and his adherents, involves 
our homes, and our firesides, our Church, and our State, and 
all the institutions established and regulated thereby, yet there 
is one fundamental principle that lies so hard by, and is so in- 
terwoven with all the rest, that I cannot forget nor mistrust it, 
nor even venture to say that it, too, is not involved in this con- 
troversy — I refer to the liberty of speech and the freedom of 
the press. But it is asked, how is this principle involved ? I 
answer, much every way. Think a moment and it will appear 
plain. One testator says, by his bequest, circulate the Bible, 
another, the tract, and another, establish libraries which circu- 
late everything that is not of an immoral tendency and much 
that is, which issues from the press. In many of these last in- 
stitutions, doubtless, may be found books most questionable 
in their character, including many infidel publications of every 
type. This fact was admitted on the argument. These, with- 
out the slightest discrimination, have been upheld by the 
courts, as charitable institutions. It would be impossible upon 
principle, to say otherwise, for whenever the courts undertake 
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the work of the critic or the censor, and to declare that this or 
that is bad, or that this or that is good, when dealing with 
questions of this character, unless the book be irreligious or 
immoral, then indeed the system of charities which is designed 
to elevate mankind by the diffusion of knowledge through 
books, must at once begin to decline. 

I am not required to say what the Court should do, in case 
of a bequest providing for the circulation of an infidel, or blas- 
phemous, or immoral publication. According to the enlight- 
ened training of the present age, we cannot believe that such 
a case will ever arise, although the generous efforts of many, 
the most God-fearing, do, although unintentionally, encourage 
the circulation of such books, by their indiscriminate donations, 
establishing public libraries. Whether the courts could under- 
take the winnowing process, is not now material. 

But the most that I can say cf the books before me, is, that 
they are not indifferent on the subject of Christianity. It seems 
to be recognized throughout. I do not find anything in them 
of a rebellious or treasonable character, or that is directly cal- 
culated to foment public disturbances, or to incite the masses 
of the people to revolt ; although they contain many assertions 
to the effect that every one has an equal right with every other 
one to the land ; and these assertions, the author endeavors 
by various forms of argument to sustain and enforce, and 
sometimes by the use of statements couched in very strong 
language — yet it cannot be said, so far as I have been able to 
ascertain, that any other principle or doctrine is comprehended, 
which should induce the court to refuse to aid in enforcing the 
trust, except as will hereafter appear. 

Now, can the Court, according to its past history and former 
adjudications, lay its hand upon this gift, and restrain the 
executor from such disposition of it, by declaring the bequest 
void or illegal, because it is not a charity? In my judgment, 
this would be contrary to the true spirit and meaning of the 
law, because, as I have intimated, I fear it would be aiming a 
blow at the liberty of speech and the freedom of discussion. 
This consideration is at the very threshold. The present 
advanced stage of civilization has no other bond so securely 
sealed, no other bond cemented by so many precious yet some- 
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times conflicting interests, no other bond made so sacred by 
innumerable ties, recollections and historic events, as the bond 
that vouchsafes to us the liberty of speech and the freedom 
of discussion. I am sure that the most of those who enjoy 
this civilization, feel too proud of the vantage ground attained 
by the instruments of free speech and free discussion, to lay 
the foundations for the surrender of them, by depriving any 
other one of the use of such means, when they seek to advance 
their views, with respect to fundamental principles which they 
insist would procure for us a still higher, nobler and purer 
civilization. 

From these observations, it will appear that, upon the whole 
case, I am disposed to sustain the bequest in the will, and 
would do so, notwithstanding the clear and strong expressions, 
in the very learned and most able opinion, in the case of Jackson 
v. Phillips (1867), 14 Allen Mass. 539, in which it is declared, 
"that a trust to secure the passage of laws granting women, 
whether married or unmarried, the right to vote, to hold office, 
to hold, manage and devise property, and all other civil rights, 
enjoyed by men, cannot be sustained as a charity," were it not 
for the exception to be referred to. The reason given in that 
case is, that the bequest aimed directly and exclusively at the 
change of the laws, and it was not for the Court to determine 
whether laws were wise or unwise, but simply to expound them 
as they stand. It was observed, " Those laws do not recognize 
the purpose of overthrowing them or changing them, in whole 
or in part, as a charitable use." 

It seems to me that if this principle be followed to all its 
logical consequences, all donations for the spread of the Bible, 
and to foreign missions to aid in the accomplishment of their 
work, would fall under judicial condemnation ; for, most clearly, 
the work of spreading the Gospel, as carried on by foreign 
missions, is successful only in proportion as it overturns and 
obliterates existing laws, customs, institutions and religions, 
whose origin is so remote as to be beyond discovery. And to 
avoid a consequence so disastrous, has induced me to pay no 
little attention to the subject matter, and to intimate, as I have, 
that the cause of truth, virtue and good government, can never 
suffer by the utmost liberality of discussion, even though the 
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courts, when called upon to sustain bounties as* charities, do 
so, unless such right of discussion should be abused. 

The exception to which I have adverted, had reference to 
what Mr. George says with respect to the claim of land owners 
to compensation. He says : " It is not merely a robbery in 
the past, it is a robbery in the present — a robbery that deprives 
of their birthright the infants that are coming into the world. 
Why should we hesitate about making short work of such a 
system ? Because I was robbed yesterday, and the day before, 
and the day before that, is it any reason that I should suffer 
myself to be robbed to-day and to-morrow ? Any reason that 
I should conclude that the robber has acquired a vested right 
to rob me ?" Again, he says : " Historically, as ethically, pri- 
vate property in land is robbery." 

Clearly, the author, in these passages, not only condemns 
existing laws, but denounces the fact of the secure title to land 
in private individuals as robbery — as a crime. It is this aspect 
of the case which leads me to the conclusion, that the court 
ought to refuse its aid in enforcing the provisions of this will. 
Whatever might be the rights of the individual author, in the 
discussion of such questions in the abstract, it certainly would 
not become the court to aid in the distribution of literature 
which denounces as robbery — as a crime — an immense pro- 
portion of the judicial determinations of the higher courts. 
This would not be charitable. Society has constituted courts 
for the purpose of assisting in the administration of the law, 
and in the preservation of the rights of the citizens, and of the 
public welfare ; but I can conceive of nothing more antago- 
nistic to such purpose than for the courts to encourage, by 
their decrees, the dissemination of doctrines which may edu- 
cate the people to the belief, that the great body of the laws 
which such courts administer, concerning titles to land, have 
no other principle for their basis than robbery. 

I have sought to overcome the view just expressed, by striv- 
ing to bring the books of Mr. George within that branch of the 
opinion in Jackson v. Phillips, supra, which maintained that 
efforts to produce a change in public opinion, on the subject 
of slavery, by the publication of books, newspapers, speeches 
and lectures, was charitable, but I have not been able so to do, 
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for the reason given. However radical the works of Mr. George 
may be; however much in conflict with prevailing convictions 
or prejudices ; I can find but the one thing in them that in any 
sense makes it my duty to say that the court cannot regard 
the bequest as charitable. 

If I am correct in the foregoing view, the testator died intes- 
tate as to all of his estate not disposed of by the three first 
paragraphs of his will. 

/ will cuivise a decree in accordance with these views. 



It will be observed that the bequest 
mentioned in the above case was de- 
clared not to be charitable, on the ground 
that the books to be circulated by the 
fund, denounced a large proportion of 
the judicial determinations of the higher 
courts as crimes; and that no one has 
the right to assert and teach that our 
courts habitually, as a matter of right, 
and under the protection of law, rob the 
innocent, and that a bequest which 
would aid in the dissemination of such 
views, was void, and not a legal charity, 
on account of its object. And yet it 
would seem as if the sentiment of the 
community were an important factor in 
a decision of this kind. 

Prior to 1861, the courts of the 
slave States would not allow charita- 
ble bequests, tending to liberate slaves, 
stand; while courts of the Northern 
States were glad of the chance to help 
disseminate anti-slavery doctrines : see 
cases of Lusk v. Lewis (1856), 32 Miss. 
297, and Jackson v. Phillips, supra, 
hereinafter more fully quoted. 

At present, the sentiment of the com- 
munity is antagonistic to Henry George's 
land theories, and the question of public 
policy was rightly decided by the 
learned Vice Chancellor in the case we 
are reviewing, and yet he tried to up- 
hold the bequest, this question of public 
policy alone preventing him from so 
doing. The theme is hereby suggested, 
what charitable bequests will the courts 



not enforce on account of the object of 
the charity designated by the testator. 
There are no end of cases where chari- 
table bequests fail for uncertainty, be- 
cause they violate statutes, and various 
other reasons, but the number falling 
within our theme is comparatively small. 

What is charity in a legal sense? 

In Perry on Trusts, \ 709, it is stated 
that the word charity has obtained a 
signification in law, and that courts do 
not uphold or administer trusts for par- 
ticular purposes, which are not charitable 
within the meaning of the law; nor 
trusts expressed in general words, which 
do not come within the legal signification 
of the word charity, and, further in the 
same section, he defines charitable gifts 
as, " gilts, where they are made to par- 
ticular purposes which are charitable, 
within the letter and spirit of the statute, 
or where they are made to charity gen- 
erally, if there is a trustee with power 
to make them definite and certain." 
Other writers give practically the same 
definitions. There should be an addi- 
tion to the above, as follows : " provided 
that the bequest or gift is not contrary to 
public policy." 

In the case of Goodellv. Union /Iss'n 
(1878), 29 N. J. Eq. 32, it was decided 
that a gift to Trinity Church Sunday 
School, in Mount Holly, of $1000, to be 
safely invested, the interest to be applied 
to making Christmas presents to the 
scholars of said school, is not a legal 
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charity. Why ? I never could under- 
stand, but there it is. 

Before taking up other cases from our 
State reports, let us glance at the decis- 
ions in England on this subject. In 
Duke's Law of Charitable Uses, it is laid 
down (Lond.Ed. 1805, pp. 125-130) that 
a gift to maintain a minister is not good, 
for religion is variable, nor for cate- 
chising, for the same reason, nor to teach 
dancing or fencing, because they are 
matters of delicacy. A gift to provide 
for the marriage of poor maids is good, 
but not to provide the wedding ring, as 
that is the husband's duty. 

Bacon in his Abridgment, Vol. I., p. 
581, defines a superstitious use as when 
lands, etc., are secured, etc., " for and 
towards the maintenance of a priest or 
chaplain to say mass ; for the mainte- 
nance of a priest, or other man, to pray 
for the soul of any dead man," etc., and 
the king, as head of Church and State, 
must see that nothing is done in main- 
tenance or propagation of a false re- 
ligion. 

There is quite a long line of decisions 
in England, declaring such bequests 
void : Duke's Char. Uses, p. 466. For 
bringing up children in Roman Catholic 
faith, void: Cary v. Abbot (1802), 7 
Ves. Jun. 490. For saying masses and 
requiems for souls and for other pur- 
poses, void : Heath v. Chapman (1854), 
2 Drew. 417; Re Blundell (1861), 30 
Beav. 360. The contrary is true in 
Ireland: Read v. Hodgens (1844), 7 
Ir. Eq. 17. A bequest of a prize for 
an essay, showing " the adequacy and 
sufficiency of natural theology, when so 
taught as a science, to constitute a true, 
perfect and philosophical system," was 
held void, as contrary to the Christian 
religion : Briggs v. Hartley (1850), 19 
L. J. (N. S.) Ch. 416. 

Bequest to establish an institution for 
teaching Jewish religion, held void, as 
contrary to the law of the land : Re 
Bedford Charity (1818), 2 Swanst. 



501. Also, a bequest for the main- 
tenance of an assembly for reading the 
Jewish law, and advancing Jewish re- 
ligion, for the same reason : Da Costa 
v. De Pas (1753), I Amb. 228. 

Gifts to aid in re establishing the su- 
premacy of the Pope, are contrary to 
public policy and void : De Themmines 
v. De Bonneval (1828), 5 Russ. 288. 
This same case decides that a gift to 
promote a religious faith contrary to the 
statute is void. 

A trust for the political restoration of 
the Jews to Jerusalem, is not charitable 
in its nature : Habershon v. Vardon 
(1851), 4 De G. & Sm. 467. 

A trust to buy and distribute such 
books as might have a tendency to pro- 
mote the interest of virtue and religion 
and the happiness of mankind, not sus- 
tained as too indefinite : Brown v. Yeall 
(1791), 7 Ves. Jun. 50 n. 76. 

Gifts to repair tombs, void : Vaughn 
v. Thomas ( 1886), 33 L. R.Ch. D. 187; 
Hoare v. Osborne (1866), I L. R. Eq. 
D. 585. 

In respect to charitable trusts for 
printing and circulating works of a re- 
ligious tendency, courts make no dis- 
tinction between one sect and another, 
unless their tenets include doctrines 
adverse to the foundation of all religion 
or subversive to all morality, in which 
case the bequest will be declared void: 
Thornton v. Howe, supra. This is one 
of the most interesting cases on the sub- 
ject to be found. 

A gift to be applied for the relief of 
domestic distress, assisting indigent but 
deserving individuals, or encouraging 
undertakings of general utility, was held 
to be void, the words " general utility " 
comprehending purposes not charitable: 
Kendalls. Granger (1842), 5 Beav. 300. 

Gift to ten poor clergymen, to be 
selected by a trustee, is not charitable : 
Thomas v. Howell (1872), 18 L. R. Eq. 
D. 198; Atty Gen. v. Baxter (1684), I 
Vern. 248. 
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The most important case, and the 
last English case I shall mention, is 
Thrupp v. Collett (1858), 26 Beav. 125, 
in which it was decided that a bequest 
for purchasing the discharge of poachers, 
" committed to prison for non-payment 
of fines, fees or expenses under the 
game laws," was void, as encouraging 
offences and opposed to public policy. 

There have been still fewer cases de- 
cided in this country, within the limits 
of our theme, of which the following are 
probably the most important. 

A bequest to diffuse more generally 
the blessings of education, civilization 
and Christianity throughout the United 
States and elsewhere, was held to be 
void, on account of the generality of the 
object: Owtnsv. Missionary So. (1856), 
14 N. Y. 380. 

A bequest of slaves to trustees, " in 
trust for the American Colonization So- 
ciety," in view of the obvious object and 
policy of the society, and its incapacity 
to hold slaves for any other purpose than 
for emancipation end colonization, was 
held to have been made for that pur- 
pose and no other, and to be prohib- 
ited by the law of Mississippi, and 
void : Lusk v. Lewis, supra. The 
above case affirmed the doctrine laid 
down in Ready. Manning (1855), 30 
Miss. 308, in which it was decided that, 
where a testator, by his will, gave his 
slaves absolutely to his widow, but by a 
codicil thereto gave them to her, " if she 



should marry and have issue, otherwise 
they should be set free," the codicil, 
although void to the extent of the at- 
tempted emancipation of the slaves, 
revoked the bequest of them made in 
the will. 

In Jackson v. Phillips, supra, it was 
decided that a bequest for the purpose 
of procuring a change in the laws, was 
not a charity. Also, that a bequest to 
secure the passage of laws granting 
women the right to vote and hold 
office, and the lights of men generally, 
has nothing of the idea of charity in it. 

In this same case, it was further de- 
cided that a bequest to trustees, to pre- 
pare and circulate books and news- 
papers, the delivery of speeches, lectures 
and such other means, as, in their judg- 
ment, will create a publie sentiment 
against slavery in this country, was a 
legal charity before slavery was abol- 
ished. 

Taking all these cases, we find that, 
where bequests are contrary to public 
policy, or where they tend to break 
down or change existing laws in that 
particular community, they are void. 

As I stated before, there are great 
numbers of cases where the charities 
were not sustained on account of indefi- 
niteness or some other reason, but few 
have been held void on account of their 
object. 

Howard C. Levis. 

Mount Holly, N. J. 



